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Apnl 20, 2001

Mr. Juan E. Gonzalez
Attorney at Law

3110 E. Bus. Hwy 83
Weslaco, Texas 78596

OR2001-1578
Dear Mr. Gonzalez:

You ask whether certain information is subject to required public disclosure under the Public
Information Act, chapter 552 of the Government Code. Your request was assigned
ID# 146271,

The City of Mercedes (the “city”), which you represent, received a request for “the Letter of
no confidence against Police Chief Jose Flores.” You claim that the requested information
1s excepted from disclosure under sections 552.102 and 552.108 of the Government Code.
We have considered the exceptions you raise and have reviewed the information you
submitted.

As section 552.108 of the Government Code is the more inclusive exception you raise, we
address it first. Section 552.108, the “law enforcement exception,” provides in relevant part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime(.]

(b) An mternal record or notation of a law enforcement agency or prosecutor
that 1s maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution [.]

Pos s Dvirnc B 1R R N P TNTET YR L R G a2l e e

Vs dcnnad Sanpionins ax Ulpparisnesy Bmpiazer vt wn Koy fest Siper



Mr. Juan E. Gonzalez - Page 2

Gov’t Code § 552.108(a)(1), (b)(1). A governmental body that raises section 552.108 must
reasonably explain, if the responsive information does not supply the explanation on its face,
how and why section 552.108 is applicable to that information. See Gov’t Code
§ 552.301(e)(1)(A); Ex parte Pruirz, 551 S.W.2d 706 (Tex. 1977); Open Records Decision .
No. 434 at 2-3 (1986).

You contend only that, should certain information relating to polygraph and intoxilizer tests
be released, “'the City is concerned that it could affect the prosecutions [sic] ability to convict
recipients of intoxilizer [sic] tests and that defense attorneys could use the memo to discredit
the testimony of Mercedes Police Department officers at trial.” You do not demonstrate that
the release of the requested information would interfere with any pending criminal
mvestigation or prosecution. See Gov't Code § 552.108(a)}(1); see also Houston Chronicle
Publ’g Co. v. City of Houston, 531 $.W.2d 177 (Tex. Civ. App.--Houston [14th Dist.] 1975),
writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement
interests that are present in active cases). You also make no showing that the requested
information represents an internal record or notation, the release of which would interfere
with law enforcement or crime prevention. See Gov’t Code § 552.108(b)(1); see also Open
Records Decision Nos. 636 (1995), 531 (1989). We therefore conclude that the city may not
withhold the requested information under section 552.108. See also Morales v. Ellen, 840
S.W.2d 519, 525-26 (Tex. Civ. App.--El Paso 1992, writ denied) (stating that statutory
predecessor to section 552.108 is not applicable where no criminal investigation or
prosecution of police officer resulted from internal affairs investigation); Open Records
Decision No. 350 (1982) (stating that statutory predecessor is not applicable to internal
affairs investigation file when no criminal charge against police officer results from
investigation).

You also raise section 552.102 of the Government Code, which protects “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). The test for determining whether information
1s excepted from disclosure under section 552.102 cormresponds to the test under
section 552.101 in conjunction with the common law right to privacy.! Information must be
withheld under section 552.101 in conjunction with common law privacy when (1) it is
highly intimate and embarrassing, such that its release would be highly objectionable to a
person of ordinary sensibilities, and (2) there is no legitimate public interest in its disclosure.
See Industrial Found. v. Texas Ind. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert.
denied, 430 U.S. 931 (1977). But privacy under section 552.102 is considerably narrower,
because of the greater legitimate public interest in matters involving public employees. See
Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—
Austin 1983, writ ref’d n.r.e.); Open Records Decision Nos. 473 at 3 (1987), 444 at 3-4

'Section 532.101 of the Government Code excepts from disclosure “information considered to be
confidenrial by law. either constitutional, statutory, or by judicial decision.”
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{(1986), 423 at 2 (1984). Generally, privacy under section 552.102 protects information from
disclosure only when that information reveals “intimate details of a highly personal nature.”
See Open Records Decision No. 423 at 2 (1984).

You contend that the requested information “makes several allegations against individuals
which cannot be substantiated by the City without further investigation. Some of these
allegations include claim [sic] of illegal acts, favoritism and incompetency.” Having
considered your arguments, we conclude that none of the information at issue is excepted
from disclosure under section 552.102. See Open Records Decision Nos. 405 at 2 (1983)
(stating that information relating to manner in which public employee performed his or her
job cannot be said to be of minimal public interest), 423 at 2 (1984) (stating that information
may not be withheld under section 552.102 if it is of sufficient legitimate public interest,
even if person of ordinary sensibilities would object to release on grounds that information
1s highly intimate or embarrassing), 444 at 3-4 (1986) (stating that public has obvious interest
in having access to information concerning the qualifications and performance of
governmental employees, particularly those involved in law enforcement).

We note, however, that the submitted documents include information that is protected by
section 552.117 of the Government Code. Section 552.117(2) excepts from disclosure the
home address, home telephone number, and social security number of a peace officer, as
defined by article 2.12 of the Code of Criminal Procedure, as well as information that reveals
whether a peace officer has family members, regardless of whether the peace officer
complies with section 552.024 of the Government Code. The city must withhold all such
information pertaining to peace officers under section 552.117(2).

In summary, the requested information is not excepted from disclosure under either
section 552.108 or section 552.102 of the Government Code. Personal information relating
to peace officers must be withheld from disclosure under section 552.117(2). With the
exception of that information, the requested information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For exampie, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 352.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public,
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do ong of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attormey. fd. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [d. § 552.321(a); Texas Department of Public Safery v. Gilbreath, 842
S.W.2d 408, 411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

,fﬁs&the date of this ruling.
Sincerely, h q

Ja:mes W. Morris, III
Assistant Attorney General
Open Records Division
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Ref D# 146271

Encl: Submutted documents
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CcC:

Mr. Travis M. Whitehead
¢/o Mr. Juan E. Gonzalez
3110 E. Bus. Hwy 83
Wesglaco, Texas 78596
{(w/o enclosures)



